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The Yukos Award and the Debate over the New
York Convention

Steven Levy'

As the Obama Administration defends the Trans-Pacific Partnership
(“TPP”), and several presidential candidates rail against it,' international
arbitration has increasingly come under public scrutiny. Opponents of TPP
from across the political spectrum have seized on its provisions that allow
foreign investors to arbitrate disputes against states.” In the midst of this
raucous debate, the largest case in the history of international arbitration is
unfolding.3 On July 18, 2014, an arbitral tribunal in The Hague decided that
Russia owed the majority shareholders of Yukos, a defunct Russian oil
company, $50 billion.* On April 20, 2016, a Dutch court set aside that award,
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finding that the arbitral tribunal lacked jurisdiction to render it.’ Yukos
shareholders are now appealing that decision.’

Regardless of what happens on appeal, this battle is far from over.
Because of a longstanding dispute over how to interpret the New York
Convention (“Convention”),7 the key framework in which international
arbitration opc—:rates,8 the Yukos award will continue to haunt Russia long after
the Dutch judiciary has rendered its final decision. The text of the Convention
and a convincing logic-based argument suggest that the award should live on
despite being set aside. But this approach would vastly empower arbitrators and
presents the possibility of endless litigation.

National courts remain divided over the fate of an award that is set aside
at the seat of the arbitration—that is, annulled in the country where the
arbitration took place. In the eyes of most legal systems, such an award is
completely void and cannot be enforced.” But France and a number of other
countries disagree. Their courts have recognized and enforced awards that have
been set aside at the seat."

Renowned arbitrators, practitioners, and legal scholars are similarly
divided on this question. Professors W. Michael Reisman and Albert Jan van
den Berg share the majority view."" Meanwhile, Professors Jan Paulsson and
Emmanuel Gaillard side with France and likeminded states." Considering the
palpable influence scholarship has on the field of international arbitration, this
division is nearly as important as that of national courts."?
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Fundamentally, these two camps disagree over how to interpret the
Convention, which provides for the recognition and enforcement of awards that
qualify under its terms." Currently, 156 countries are parties to the
Convention."” The victor in an international arbitral proceeding in these nations
may seize the assets of the loser in any of the other states that are parties to the
Convention. '’

It is highly disputed whether Article V of the Convention prevents courts
from enforcing awards that have been set aside at the seat.'” The English
translation of Article V states that “[r]ecognition and enforcement of the award
may be refused, at the request of the party against whom it is invoked, only if
that party furnishes to the competent authority where the recognition and
enforcement is sought, proof that: . . . .”'® Article V then proceeds to spell out a
series of grounds for refusal to enforce an award. One such ground is that “the
award . . . has been set aside or suspended by a competent authority of the
country in which . . . that award was made.”" The minority camp contends the
language “may” in this text, even with the addition of the adverb “only,” leaves
courts with room for discretion—i.e., that under Article V courts may decide
whether to enforce awards that have been set aside at the seat.””

Some in the majority camp counter that the Convention is an international
agreement with equally authentic translations in French and Spanish, and that
these translations use more mandatory language—language that means “shall
refuse” to recognize and enforce under certain circumstances, rather than “may
only” refuse to recognize and enforce under certain circumstances.”! According
to the Vienna Convention on the Law of Treaties,22 when there is a discrepancy
between translations one must analyze the object and purpose of the treaty itself
and select the interpretation most consistent with it.” This rule opens the door
to a somewhat circular but potentially compelling argument: if one accepts the
majority’s view of the object and purpose of the Convention, the language
“shall refuse” should prevail.

The majority’s understanding of the Convention is based on the notion
that finality is central to the system of international arbitration.”* As two of its
proponents have explained
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If no forum enjoyed the nullificatory power with universal effect accorded to [the
court of the seat] under the Convention, the winner of a defective award could fail
in enforcement in any forum and still continue to go to others in an effort at
enforcement, harassing the other party and forcing it to either settle for a nuisance
value factored by the number of jurisdictions in which it could be pursued, or to
expend great amounts of time and effort to block and block again enforcement
efforts without ever securing a terminal annulment.
These scholars reason that on balance a world with finality is superior to one of
endless litigation; that it is better to quash some valid awards than to let every
defective one run wild.®

Relatedly, some in the majority camp believe the Convention prizes a
certain degree of control over arbitrators and seeks to avoid the moral hazard
that comes with granting them excessive power. If the seat lacks the ability to
annul awards worldwide, control over arbitrators is greatly diminished and the
corresponding power of arbitrators is vastly enhanced.”’

By contrast, many in the minority camp dispute the majority’s reading of
the Convention’s non-English translations. They instead claim that both the
English and non-English translations leave courts with the option to recognize
awards that have been set aside at the seat.”

The minority camp also accuses the majority of ignoring, discounting, or
misinterpreting Article VII of the Convention, which states

The provisions of the present Convention shall not affect the validity of multilateral

or bilateral agreements concerning the recognition and enforcement of arbitral

awards entered into by the Contracting States nor deprive any interested party of

any right he may have to avail himself of an arbitral award in the manner and to the

extent allowed by the law or the treaties of the country where such award is sought

to be relied upon.
According to defenders of the minority position, Article VII demonstrates that
the Convention is a ceiling, not a floor—that is, that the Convention limits the
amount of control courts may have over arbitrators and arbitration, as opposed
to requiring courts to invalidate specific types of arbitral awards. They believe
Article VII proves that countries, if they so desire, may enforce awards more
liberally than their neighbors. Thus, if a nation wishes to enforce awards that
have been annulled at the seat, it is free to do s0.%¢

In addition, the minority camp argues Article VII sheds light on the
underlying purpose of the Convention, which is fundamentally to enforce
arbitral awards.”' In order to support their understanding of the Convention’s
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object and purpose, this camp analyzes the Convention in light of the Geneva
Protocols it replaced.”> These Protocols required double exequatur, meaning
that an award would not circulate until it was rubberstamped by a court of the
seat, at which point third countries would enforce the judgment approving of
the award. The elimination of this system was a move towards limiting courts’
control of arbitrators and arbitration, and favoring the circulation of awards.”

Some proponents of the minority view also note that awards often have
stronger ties to the enforcing jurisdiction than to the seat. The seat may simply
provide hotel and conference rooms for the arbitrators and parties. Meanwhile,
the enforcing jurisdiction might use its police force to seize assets and give
them to the victor. Therefore, because the seat often has a comparatively small
interest in the award, its courts should not have the ability to annul the award
worldwide.**

Supporters of the minority position also deploy a logic-based argument to
criticize the majority view. If a court at the seat refuses to annul an award,
courts in other countries will still review the award when it is challenged. They
will review it even if it is challenged on the same grounds that it was at the seat.
This reveals an internal inconsistency in the majority view. How can it accept
that a local judgment annulling an award will have a global effect, but a local
judgment that refuses to annul an award will not? In the majority position, two
parallel judgments—rendered by the same court, exercising the same
jurisdiction, and using the same procedures—will have markedly different
effects depending on whether the court says “yes” or “no” to annulling an
award. This seems out of keeping with other kinds of judicial decisions, given
that their scope of influence does not typically turn on whether the court
answers “yes” or “no” to the question presented.35 Moreover, if one accepts the
minority’s position that the Convention’s fundamental purpose is to enhance
the recognition and enforcement of awards, this asymmetry seems paradoxical
because it systematically disfavors the recognition and enforcement of
awards.

Both the majority and minority camps have strong arguments to support
their interpretations of the Convention. The text of the Convention and a
persuasive logic-based argument support the minority view. Yet this position
would aggrandize arbitrators at the expense of courts and create the possibility
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for endless litigation. So long as this debate continues, and France and other
countries continue to recognize and enforce awards that have been set aside at
the seat, the Yukos award will live on no matter what courts in the Netherlands
decide. Thus, no matter the result on appeal, Russia may ultimately be forced to
pay Yukos shareholders billions of dollars.



